July 9, 2001


The Honorable Tommy G. Thompson

The Honorable Anthony J. Principi 

Secretary





Secretary 

U.S. Department of Health and Human Services
U.S. Department of Veterans Affairs

615 F Hubert H. Humphrey Building


810 Vermont Avenue, N.W.

200 Independence Avenue, S.W.


Washington, D.C.  20420

Washington, D.C.  20201

Dear Secretary Thompson and Secretary Principi:


The undersigned organizations are writing to request your assistance in modifying a policy adopted by the Department of Veterans Affairs (VA) that is preventing federally-funded clinics and disproportionate share hospitals from accessing better prices on outpatient pharmaceuticals.  

Our members are safety net providers – including government owned or supported disproportionate share hospitals, community health centers, AIDS Drug Assistance Programs (ADAPs), and other providers funded by the Department of Health and Human Services (HHS) – that collectively participate in a federal drug discount program established under section 340B of the Public Health Service Act.  The 340B program allows these federally-funded providers to stretch their limited dollars further in paying for pharmaceuticals, not only by placing a ceiling on a manufacturer’s prices but also by encouraging covered entities to negotiate deeper discounts below the 340B ceiling price.  This, in turn, deprives the Public Health Service grant programs of additional savings, and indirectly Medicaid, since 340B providers are required to pass their savings for drugs dispensed to Medicaid patients on to State Medicaid agencies.  


The policy at issue involves the VA’s implementation of section 603 of the Veterans Health Care Act of 1992 which entitles the VA to discounts on brand name drugs of at least 24 percent off the manufacturer’s average non-federal price for such drugs.  This average price, called the non-federal average manufacturer price (non-FAMP), is based on the average of “prices paid by wholesalers in the United States to the manufacturer . . . but not taking into account any prices paid by the Federal Government . . .”  38 U.S.C. § 8126(h)(5).  Notwithstanding the explicit exclusion of federal prices from non-FAMP, the VA has chosen to include in the non-FAMP formula prices paid by the federally-funded providers and programs participating in the 340B program.  In particular, the VA has interpreted the exclusion of federal prices from non-FAMP as only applying to 340B ceiling prices, not subceiling prices.  While this policy is intended to benefit the VA by increasing the discounts that the VA collects from manufacturers (by lowering non-FAMP), it hurts the 340B program by discouraging 
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manufacturers from giving subceiling prices to 340B entities.  This, in turn, deprives the Public Health Service grant programs of additional savings, and indirectly Medicaid, since 340B providers are required to pass their savings on to state Medicaid programs for drugs dispensed to Medicaid patients.  Moreover, since brand name manufacturers provide few subceiling prices to 340B covered entities, we question the value of the VA’s non-FAMP policy in lowering VA prices in the first place. 


The inflationary effect of the VA’s non-FAMP policy on 340B pricing was recently documented by the Office of Inspector General (OIG) within HHS.  In a report released by OIG last September, investigators found that the VA’s inclusion of section 340B subceiling prices in non-FAMP calculations prevented ADAPs from getting better pricing on HIV drugs under 340B.  Although the OIG did not attempt to quantify the lost savings on HIV drugs due to the non-FAMP problem, a subceiling discount of just 5 percent would have saved ADAPs about $27 million in 1999.  OIG recommended that the VA modify its non-FAMP formula in order to exclude both 340B ceiling and subceiling prices from the formula.  Because 340B providers that dispense discounted drugs to Medicaid recipients are required to bill Medicaid at acquisition cost, the elevated prices paid as a result of the non-FAMP formula end up costing the Medicaid program as well.  Therefore, the VA’s policy shortchanges not only the vulnerable populations served by 340B providers and programs, but also the taxpayers that fund the Medicaid and Public Health Service grant programs.  We are confident that a modification of the current formula would have a negligible impact on VA prices while greatly enhancing safety net providers’ ability to reduce its pharmaceutical costs.


The 340B program is administered within HHS by the Health Resources and Services Administration (HRSA) within the Bureau of Primary Health Care.  Requests by HRSA over the past six years to resolve the non-FAMP problem have been rejected by the VA.  It is time that resolution of this matter become a priority for the leadership of both HHS and the VA.  We will follow-up with you shortly to see if we can arrange a meeting with you to discuss this issue.  If you have any questions, please contact William von Oehsen at 202-642-7249.
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