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September 28, 2011

Dr. Donald M. Berwick, MD

Administrator

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-9989-P

P.O. Box 8010

Baltimore, MD 21244-8010

Re:  Commentson Proposed Rulefor Establishment of Exchanges and Qualified
Health Plans (CM S-9989-P)

Dear Dr. Berwick:

Safety Net Hospitals for Pharmaceutical Access (BNHespectfully submits these comments
in response to the proposed rule to establish exygsaand qualified health plans (QHPS)
pursuant to the Patient Protection and AffordaldeeG\ct (PPACA), published by the Centers
for Medicare and Medicaid Services (CMS) in thedfatlRegister on July 15, 2011 (CMS-
9989-P). Our comments specifically concern Sectiof 235 of the proposed rule, which
requires a QHP to include “essential community mters” (ECPs), such as 340B covered
entities, within its network.

SNHPA represents nearly 800 public and private prarfit hospitals that qualify for and
participate in the 340B drug discount program byue of serving a large number of uninsured
and underinsured patients. Consistent with thenimaf the 340B program, our member
hospitals rely on the savings generated from tbgnam to help finance their mission of
serving low-income patients.

SNHPA appreciates that the proposed rule, as maahdigt PPACA, explicitly recognizes all
340B covered entities as ECPs. Defining ECPsdlude 340B covered entities affirms the
vital role that Congress intended covered enttbgslay in meeting the health care needs of
patients enrolled in QHPs. However, CMS must &tkes to ensure QHPs do not undermine
the purpose of the 340B program or the effectivermégxchanges by offering discriminatory
reimbursement to covered entitieBherefore, we urge CMS to require that a QHP reimbu
340B covered entities at rates on par with the QHslyment rates for non-340B providers.

SNHPA'’s recommendation is consistent with Congroesaiintent. Congress created the 340B
program to enable safety-net providers to strdtelr scarce resources so that they may “reach
more patients” and furnish “more comprehensiveises/* This purpose cannot be achieved
if 340B covered entities have to pass on the savingy receive through the 340B program to

' H.R. Rep. 102-384, pt.2, at 12 (1992).
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QHPs. The Health Resources and Services AdmitistrHRSA), the agency that administers
the 340B program, shares SNHPA'’s concerns abasitltheat to 340B. According to HRSA,
the 340B program provides additional financial tgses to providers without increasing the
federal budget by lowering drug acquisition coskélevmaintaining revenue from health
insurance reimbursemerftsThe difference between a 340B drug’s lower adtjoiscost and
standard non-340B reimbursement represents thebessfit that Congress intended to give
providers when it established the 340B program.SBRxplains that if “[providers] were not
able to access resources freed up by the drugutiscavhen they . hill private health
insurance, their programs would receive no assistance flmrehactment of section 340B and
there would be no incentive for them” to enrolremain in the prograrh.

In addition to upholding the purpose of the 340Bgpam, requiring QHPs to reimburse 340B
covered entities at market rates is consistent thgtplain language of the statute. PPACA
states that a QHP must include ECPs within its adtywunless “providers refuse[] to accept the
generally applicable payment rates of” the QHBongress intended to protect ECPs, including
340B providers, from such discriminatory practibgausing the descriptor “generally
applicable.” Congress anticipated that QHPs mighta avoid contracting with ECPs by
offering them below-market rates. Moreover, thd@R language concerning payment rates
does not distinguish between 340B covered entiinesnon-340B ECPs, meaning that there
cannot be a lower rate that applies only to 340&:ped entities, but not to other providers that
offer similar services.

There are other examples of federal programs reguarivate health plans to reimburse
providers adequately to prevent government interestn being undermined. Medicare
provides federally qualified health centers (FQH®#gh wrap-around payments “to ensure that
[FQHCs] do not lose money in caring for Medicaredficiaries.® To prevent Medicare
Advantage (MA) plans from using the wrap-aroundrpagts as a justification for offering
FQHCs lower payment rates, Congress requires MAsgte provide . . . for a level and
amount of payment to [an FQHC] . . . that is neslthan the level and amount of payment that
the plan would make . . . [to an] entity providisignilar services that was not [an FQHE].”
Thus, MA plans are prohibited from requiring thadyders pass on to the plans the financial
benefit of a government program that is intendedHe use of the providers and their patients.

Another example relates to the Medicare Part Biarag CMS reached the conclusion several
years ago that 340B covered entities should betpaidame Part B rates as non-340B
providers. One of the panels that advises CM&ese issues held a hearing in 2009 in which

2 Health Res. and Servs. Admin., Hemophilia Treatn®&nter Manual for Participating in the Drug Prigi
Program Established by Section 340B of the Pubdialth Service Act (2005).
http://www.hrsa.gov/hemophiliatreatment/340Bmariai.

% |d (emphasis added)

* Patient Protection and Affordable Care Act, PubNb. 111-148, § 1311(c)(1)(C)-(2), 124 Stat. 11B4-175
(2010).

® Nat'l Ass’'n of Cmty. Health Ctrs., Medicare Advage: Considerations for Contracting with HealttnBla,
http://www.nachc.com/client/documents/publicatisaseurces/84.pdf

® Medicare Prescription Drug, Improvement, and Madstion Act of 2003, Pub. L. No. 108-173, § 23[&}A),
117 Stat. 2066, 2212 (2003).
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it reaffirmed Medicare policy on this issue, comtthg that 340B covered entities should be

paid the same rate as non-340B providerdheir decision was based on the fact that
commenters generally “felt [that] the intent of gr@gram is to enable 340B hospitals to use the
money they save on drug costs to pay for othelicesfor the uninsured® The Department

of Health and Human Services Office of Inspecton&@al concurred in a 2009 report, noting
that payment to 340B hospitals exceeds the hospaedjuisition costs, which “is an expected
result given the purpose of the 340B program.”

By applying similar standards to QHPs that contvétht 340B entities, CMS can prevent QHPs
from using the fact that 340B covered entities ireediscounts on drugs as a rationale for
offering them lower reimbursement rates. Suchgairement would protect both the integrity
of the 340B program and the effectiveness of ttehamges by preventing plans from
unilaterally extracting from providers the discauttiat Congress established for the benefit of
safety-net providers and their patients. This [@iown would also afford 340B covered entities
the flexibility they need to share part of theilOB4discounts with QHPs in appropriate
circumstances.

For the above stated reasons, we urge CMS to eethat a QHP reimburse 340B covered
entities at rates on par with the QHP’s paymermsr&dr non-340B provider8y doing so,

CMS will further Congressional intent for the 34pBgram and exchanges, support the ability
of 340B covered entities to treat indigent and uimdeired patient populations, encourage
covered entities to contract with QHPs, and, mogtartantly, increase access to care and
enhance the exchanges’ capacity to meet the metkeals of patients enrolled in QHPs. We
also encourage CMS to solicit input from HRSA omplementation of Section 156.235.

HRSA, particularly its Office of Pharmacy Affaiisas extensive experience working with

340B covered entities and can attest to the impoeaf fair and adequate reimbursement to the
340B program, its participants, and their patients.

* * *

" Ctrs. for Medicare and Medicaid Servs. Advisorm&laon Ambulatory Payment Classification (APC) Grsu
APC Panel Meeting Report 19 (2009).

®1d. at 21.

° Dep't of Health and Human Servs. Office of Inspecen., Payment for Drugs Under the Hospital Qligpa
Prospective Payment System 10 (2010).
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SNHPA wouldlike to thank CMS for the ojortunity to comment on the proposed . We
look forward to continuing to work with CMS to maxize the benefits of the 340B progr:
and to improve the accessibility of health careglbAmericans. If you have any quesis or
need additional information, plse do not hesitate to contact SNHPA President am(al
Counsel William von Oehsei202-872-6765 owilliam.vonoehsen@snhpa. or SNHPA
Associate Counsel Greg Dogt (202-552-5859 ogreg.doggett@snhpa.().

Sincerely,

Y

William von Oehsen
President &eneral Couns
SNHPA

z%?/ ’ﬁ’W
Greg Doggett

Associate Couns
SNHPA

cc:  Dr. Mary Wakefield, RN, Ph, Administrator, HRSA



